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I. ANINTRODUCTION TO THE NATURE OF THE ORIGIN AND
FuNCTION OF SYSTEMS OF CONSTITUTIONAL REVIEW

One source of constitutionality is the tendency to limit the absolute powers of
monarchs. This entails the process of establishing material constitutionality, which is
older than the formal legal meaning of constitutionality. Under the influence of the
philosophy of natural law, the definition of material constitutionality was developed,
which states that the basis for any political system must be the recognition of basic
human rights, and above all personal freedom and private property. Under this theory
these rights are older than the State and have to be protected even against the State
itself. Therefore power must be limited by legal regulation. In addition, the ability to
appropriately implement such power is ordered in such a way that basic human rights
are guaranteed, The principle of material constitutionality has to be realized on the
basis of a written constitution which must include the mentioned basic elements, i.e.
the limitation of power - it should be limited by an objectively determined legal system
- and the recognition of basic human rights as well as sources of powers within the
public sovereignty. If the written constitution does not have such elements, such a

system can be treated as merely formal legal constitutionality.

Constitutionality 1s a political principle, which partly finds expression in the normative
function of law, partly in real social existence. It entails a mechanism of political
relations and powers as well as legal counterweights and guarantees by which the self-
interest of power has to be limited. Constitutionality should not be treated statically,
because it can change. Therefore we can speal( about constitutionality and the
constitution as a unique principle which finds complete expression in the written
constitution. Material constitutionality is the structural essence of each democratic
political system.

The introduction of constitutionality was based on the appropriate level of maturity of
socio—political circumstances, which finds expression in the consideration of the
following principles: the basic rights of humans and citizens, the principle of national
sovereignty and the principle of the separation of powers. The principle of
constitutionality involves a democratic source of power (the general voting right), the

recognition of basic human rights, as well as the organization of the highest State

bodies.

The written constitution is, in principle, the most important legal and political remedy
for the implementation of constitutionality, Therefore it is necessary for the
functioning of each democratic political system that a constitution is implemented.
Only in a definitely democratic political system can the implementation of
constitutionality and legality be provided. There is no constitutionality without

democracy and vice versa.
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APPENDIX |
EVOLUTION DE LA JUSTICE CONSTITUTIONNELLE

L’institution d’organes juridictionnels suprémes  pour veiller a4 la
constitutionnalité et a la légalité n'est pas une découverte des Etats modernes.

Le droit de la Grece antique distinguait le nomos (que I'on pourrait dans un certain sens
comparer aux lois constitutionnelles actuelles) du psephisma qui pourrait a notre époque
etre appelé réglement.I7I Les Grecs avaient introduit le principe fondamental selon
lequel le réglement (psephisma), indépendamment de son contenu, ne devait pas étre en
contradiction avec le nomos, ni dans sa forme ni dans son contenu. L’adoption d'un
psepbisma inconstitutionnel avait deux conséquences. En premier lieu, le membre de
l’organe législatif qui avait proposé un réglement inconstitutionnel était responsable
pénalement, ce qui pouvait donner motif au droit général de recours. En second lieu, les
psephismata qui étalent contraires aux nomoi étaient considérés comme nuls. Dans leurs
décisions, les juges athéniens, bien que liés en principe aux deux fondements, c’est-a-
dire aux lois et aux réglements, n’étaient tenus aux réglements que st ceux-ci éraient
conformes aux lois constitutionnelles.

Dans l'ancien Empire germanique, des éléments de justice constitutionnelle sont relevés
dés 1180. Les organes juridictionnels de I'époque statuaient surtout a propos de
litiges portant sur la compétence entre les détenteurs du pouvoir, mais ausst
partiellement sur les violations des droits. Le contrdle de la constitutionnalité des lois
est apparu sous diverses formes tout au long de I'histoire du droit allemand, avant
d’étre introduit par la Constitution de Weimar dans le sens compris aujourd’hui. Par
ailleurs, des formes antécédentes de justice constitutionnelle existaient en France
jusqu’au milieu du XIII® siecle. Au portugal, le Code Philippe a introduit la justice
constitutionnelle au début du XVII* siecle.

La Cour fédérale autrichienne est en 1867 devenue compétente pour résoudre les
litiges concernant la compétence et la protection des droits politiques de I'individu face
3 l'administration. Parallelement, la Cour d’Etat statuait alors sur les accusations
mettant en cause I'Etat et ses lois. La Cour constitutionnelle avec compétence exclusive
de statuer sur la constitutionnalité des lois a été fondée par la Constitution de 1920,
avant tout grice aux théoriciens du droit autrichiens, Adolf Merkel et Hans Kelsen. La
Constitution fédérale suisse de 1848 prévoyait certes l'introduction de la justice
constitutionnelle, mais c’est la Constitution révisée en 1874 qui attribua 3 la Cour

supréme des compétences de justice constitutionnelle plus étendues.

En Norvege, a partir de 1890, la jurisprudence a introduit le contrdle de la
constitutionnalité des lois. Avant la Premiére Guerre mondiale, la Roumanie a mis en

place la justice constitutionnelle suivant le modeéle américain et avant la Seconde

1 Capeletti, M., The Judicial Process in Perspective, Chapt. 3, pub. dans 58 Cal. L. Rev. 1017 (1970), pub. aussi dans Beatty D.,

Comparative Constitutional Law Faculty of Law, University of Toronto, Spring 1994, p. 1-6.
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APPENDIX |1
A TABLUAR PRESENTATION OF CONSTITUTIONAL/
JUDICIAL REVIEW AROUND THE WORLD

Here follows a tabular presentation of different models of constitutional courts as
special bodies that as protectors of constitutionality enjoy a certain legal superiority in
relation to the other branches of power. From an organisational point of view, it is
possible to distinguish different current models of constitutional/judicial review.
Furthermore, constitutional courts are here also presented from the point of view of
their powers excercised in accordance with constitutional and statutory regulations in
force. In addition, a map presents the mentioned constitutional and judicial review
models arranged by main regions: Europe, Eastern Europe, Africa, Asia, the Middle
East as well as North, Central and South America. These models are presented by
different colours.

Interactive and updated tabels @: wwwiconcourts‘net/tab/tabI‘php

Tables also available in French, Spanish, Russian and Slovenian
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Constitutional-
Judicial Review

Country

CONSTITUTIONAL
COURT

HIGH COURT or SPECIAL
SENATE of the HIGH COURT

CONSTITUTIONAL
COUNCIL

European Model
Mixed European-
American Model

- Ingushia

European Model
American Model
Mixed European-
American Model

French Model
European Model

Other Institutional Forms
of the Constitutional-
Judical Review

Without Constitutional-
Judicial Review

New Common-wealth Model

- Irkutskaya Oblast

- Karbardino-Balkar

- Khakassia

- Karachaewo-Cherkez

- Karelia

- Kalmikia

- Komy

- Marii-El

- Northrn Ossetia

- Tatarstan

- Tuva

- Udmurtia

- Yakutia

Slovakia

Slovenia

Spain

Sweden

Switzerland

Turkey

Ukraine

United Kingdom

AFRICA

Algeria

Angola

Benin

Botswana

Burkina Faso

Burundi

Cameroon

Cape Verde

Central African Rep.

Chad

Comoros

Congo

Djibouti

Egypt

Eritrea

Ethiopia

Equatorial Guinea

Gabon

mLn

Gambia

Ghana

Guinea

Guinea Bissau

Ivory Coast

Kenya

Lesotho

Liberia

Libya

Madagascar

Malawi

Mali

Mauritius

Mauritania

Morocco

Mozambique

Namibia

mn
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Constitutional-
Judicial Review

Country

AFRICA o e

Niger

CONSTITUTIONAL
COURT

HIGH COURT or SPECIAL
SENATE of the HIGH COURT

CONSTITUTIONAL
COUNCIL

European Model
Mixed European-
American Model

European Model
American Model

Nigeria

Rwanda

Sao Tome &Principe

Mixed European-
American Model

French Model
European Model

Other Institutional Forms
of the Constitutional-
Judical Review

Without Constitutional-
Judicial Review
New Common-wealth Model

Senegal

Seychelles

Sierra Leone

South Africa

Sudan

Swaziland

Tanzania

Togo

Tunisia

i

Uganda

Zaire

Zambia

Zimbabwe

THE MIDDLE EAST
Bahrain

Cyprus

Iran

Israel

'

Kuwait

Lebanon

Oman

Palestine

Syria

Yemen

ASIA. A RALIA

Afghanistan

Armenia

Australia

Azerbaijan

Bangladesh

Brunei

Burma

Cambodia

China

Fiji

Hong Kong

Georgia

- Adjaria

India

Indonesia

Japan

Kazakhstan

Kiribati

Kyrgyzstan

Laos

Malaysia

Micronesia

Mongolia

Nauru

Nepal

New Zealand

North Korea

Pakistan

Palau

(NRIL )
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The “Mixed” (American Continental) Model with the elements
of both a diffuse and concentrated system; despite the
constitutional review power of the central Constitutional or
Supreme Court (or its special chambers), all ordinary courts in
the particular country are entitled to not apply laws deemed as
not in conformity with the Constitution.

The “French” (Continental) Model (based on the model of the
French Constitutional Council - Conseil Constitutionnel - of
1958), where constitutional matters are subject to review by
special bodies of constitutional review (most often the
Constitutional Council) or by special chambers of ordinary
Supreme Courts (concentrated constitutional review) in special
proceedings (principaliter), provided that constitutional review is
mainly of a preventative (consultative) character (although these
systems also have a repressive form of constitutional review, in
particular with reference to electoral matters).

Other Bodies with the Power of Constitutional/Judicial
Review (the National Council, Parliament or specialized
parliamentary bodies, etc.).

The New (British) Commonwealth Model (Mauritius) cannot
be classified either under the American or the European model.
It is characterized by a concentrated constitutional review under
the jurisdiction of the Supreme Court consisting of ordinary
judges without political nomination; as a rule, it involves
preventative (a priori) review and the consulting function of the
Supreme Court, although repressive (a posteriori) review is also
possible; decisions take an erga omnes effect.
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Constitutional-
Judicial Review

Country

Albania

o

A POSTERIORI REVIEW

of

International Agreements
Acts of the President of

the State
General Acts - Exercise

Acts of Territorial Units
Other General Acts
Acts of the President
the State

Local Government

of Public Powers

Parliamentary
Statutes

Constitution
Statutes
Regulations
Constitution-
International
Agreements
Statutes
resolutions
Regulations

National Norms versus

Treaties
Regional Agreements

Other General Acts
Concrete Review

Andorra

Austria

Belgium

Belarus

Bosnia

- Serbian Bosnia

Bulgaria

Croatia

Czech Republic

Denmark

Estonia

Finland

France

FRY

- Montenegro

- Serbia

Germany

- Baden-Wiirttemberg

- Bavaria

- Brandenburg

- Berlin

- Bremen

- Hamburg

- Hessen

- Niedesachsen

- Nordrhein-Westfalen

- Rheinland Pfalz

- Saarland

- Sachsen

- Sachsen-Anhalt

Greece

Hungary

Iceland

M

Ireland

Italy

Latvia

Liechtenstein

Lithuania

Luxemburg

Macedonia

Malta

Moldavia

.
i

Monaco

Netherlands

Norway

Poland

Portugal

Romania

Russia

- Adigea

- Altai

- Bashkiria

- Buryatia

- Chechnya

- Chuvashia

- Dagestan

[]QIl‘j



www.concourts.net/tab/tab2.php

Appendix 11 219

Constitutional- EVENTIVE REVIEW A POSTERIORI REVIEW
Judicial Review Abstract Review

o
py)
m

International Agreements
Acts of the President of

the State
Acts of the President of

the State
National Norms versus

Constitution

Statutes

Regulations

Acts of Territorial Units
Other General Acts
Constitution-
International
Agreements

Statutes

Parliamentary
resolutions
Regulations

Local Government
Statutes

General Acts - Exercise
of Public Powers

Other General Acts
Treaties

Regional Agreements
Concrete Review

Country
- Ingushia
- Irkutskaya Oblast
- Karbardino-Balkar
- Khakassia
- Karachaewo-Cherkez
- Karelia -
- Kalmikia
- Komy
- Marii-El
- Northrn Ossetia -
- Tatarstan
- Tuva
- Udmurtia
- Yakutia
Slovakia
Slovenia
Spain
Sweden
Switzerland
Turkey
Ukraine
United Kingdom

Algeria
Angola
Benin
Botswana

Burkina Faso
Burundi

Cameroon

Cape Verde

Central African Rep.
Chad

Comoros

Congo

Djibouti

Egypt

Eritrea

Ethiopia

Equatorial Guinea
Gabon

Gambia

Ghana

Guinea

Guinea Bissau

Ivory Coast
Kenya
Lesotho
Liberia
Libya
Madagascar
Malawi

Mali
Mauritius
Mauritania
Morocco
Mozambique
Namibia
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